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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including tine fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 6/18/09 
has been entered. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
Invention was made to a person having ordinary skill In the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner In which the Invention was made. 

3. Claims 1-5, 7 and 8-9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gordon et al. (US Pat. No. 5,320,621) in view of Farin et al. (US Pat. 

No. 5,720,745). 

Regarding claim 1, Gordon et al. teaches an instrument for plasma coagulation 
in Figs. 2, 5 and 6 comprising a tubular probe body (26) with a tube wall defining a 
lumen (43) through which an inert gas is conducted through the probe body (col. 4, lines 
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52-57) an ignition electrode (portion of 24 to witliin and to tlie riglit (distal) of fixing 
device 22) located within the lumen in the region of an outlet defined by the probe body, 
a current conductor (portion of 24 to the left (proximal) of fixing device 22) adapted to 
supply a coagulation current to the ignition electrode, and a fixing device (22) fixing the 
ignition electrode in a predetermined position within the probe body, and comprising a 
flat body (legs 42, Fig. 6) with longitudinal edges (between 42 and 40) by means of 
which the flat body is attached to the tube wall such that the flat body extends 
substantially diametrically across the lumen (since legs 42 extend across the lumen 
from opposite sides in a partial manner, as seen in Fig. 6 below), and to which the 
ignition electrode is attached (col. 4, lines 22-25 and 48-52). Furthermore, the ignition 
electrode extends further into the lumen in a direction of the outlet than the flat body of 
the fixing device as seen in Fig. 5 of Gordon (shown above). Regarding claims 1 and 7, 
it is noted that Gordon at al. does not explicitly disclose a high-temperature-resistant 
material within the lumen associated with the flat body. Farin et al. teaches a plasma 
coagulation device in Fig. 21 with a tubule (20) made of a high-temperature-resistant 
material (col. 6, lines 43-46) inserted into the lumen in the region of the outlet and 
wherein conductor (8) is disposed at the proximal (right) end of the tubule that faces 
away from the outlet (41), wherein the conductor comprises a flat edge (left edge) and 
abuts the tubule by means of sections of the flat edge. The tubule is secured against 
the conductor but is removable for sterilization to enable repeated use of the device 
(col. 6, lines 47-48). Hence, it would have been obvious to one of ordinary skill in the 
art at the time the invention was made to modify the device of Gordon et al. with the 
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removable tubule of Farin et al. such that the tubule is removably secured against the 
flat body in order to enable sterilization of the device for repeated use. 
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Regarding claim 2 and 3, Gordon teaches the current conductor integrally 
connected to the ignition electrode by means of the flat body (Figs. 2 and 5) 

Regarding claims 4 and 5, Gordon discloses the structural elements of the 
instrument set forth in claims 4 and 5: the ignition electrode is attached to the flat body. 
Although Gordon discloses a physical process used for attaching the electrode in Figs. 
8-10, Gordon does not disclose the use of a welded attachment. The procedure for 
attaching the electrode/conductor to the body in claims 4 and 5 is being treated as a 
product by process limitation; that is, that the electrode/conductor is attached to the 
body by point-wise resistance welding. As set forth in MPEP 21 13, product by process 
claims are NOT limited to the manipulations of the recited steps, only to the structure 
implied by the steps. Thus, even though Gordon does not disclose the use of welding. 
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the final product of Gordon would be the same or similar as that claimed; especially 
since both applicant's product and the prior art product are electrodes attached to fixing 
devices used in the delivery of plasma to treat tissue. 

Regarding claim 8, Gordon teaches a flat body comprising a flat edge (Fig. 6) 
that defines a concave cutout (between legs 42) which faces toward the outlet. 

Regarding claim 9, the grounds of rejection in regards to claim 1 are 
incorporated herein, thus addressing each of the limitations of claim 9. 

4. Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gordon et al. (US Pat. No. 5,320,621) in view of Farin et al. (US Pat. No. 5,720,745), 
further in view of Schnitzler (2002/0016590 Al ). 

Regarding claims 4 and 5, as noted above, Gordon does not explicitly disclose 
welding the electrode or conductor to the flat body. Schnitzler teaches that it is well 
known to use point-wise resistance welding to attach an electrode/conductor to a flat 
body (paragraph 0018). It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to strengthen the physical attachment between the 
electrode/conductor and the body using point-wise resistance welding to ensure that the 
electrode does not slide out from the fixing device. 

5. Claims 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Schnitzler (2002/0016590 Al), in view of Gordon et al. (US Pat. No. 5,320,621). 
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Regarding claim 9, Schnitzler teaches an instrument for plasma coagulation in 
Figs. 1 and 2 comprising a tubular probe body (20) with a tube wall (Fig. 1 cross- 
section) defining a lumen through which an inert gas is conducted through the probe 
body (paragraph 0027), an ignition electrode (portion of wire 30 distal to attachment 
point 31 ) located within the lumen in the region of an outlet defined by the probe body, a 
current conductor (portion of wire 30 proximal to attachment point 31) adapted to supply 
a coagulation current to the ignition electrode, and a fixing device (10) fixing the ignition 
electrode in a predetermined position within the probe body, and comprising a flat body 
with longitudinal edges (26) by means of which the flat body is attached to the tube wall 
such that the flat body extends substantially diametrically across the lumen (see 
paragraph 0026). 

Schnitzler fails to teach that the ignition electrode is attached such that the 
ignition electrode extends further into the lumen in a direction of the outlet than the flat 
body of the fixing device, since the ignition electrode is also the flat body. However, one 
of ordinary skill in the art would appreciate keeping the flat body as a fixing means since 
it serves to minimize aerodynamic turbulence of the gas stream (H 0027) and using an 
electrode that extends further into the lumen in a direction of the outlet than the fixing 
means as exemplified by Gordon. Gordon teaches a similar device where the ignition 
electrode extends further into the lumen in a direction of the outlet than the fixing device 
22 (see Fig. 5 above). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time of the invention to implement the ignition electrode of Gordon such that it extends 
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further into the lunnen in a direction of the outlet than the flat body of the fixing device of 
Schnitzler since one of ordinary skill in the art would appreciate keeping the flat body as 
a fixing means since it serves to minimize aerodynamic turbulence of the gas stream 
(Schnitzler, H 0027) and since Gordon teaches the configuration where an electrode 
extends further into the lumen in a direction of the outlet than the flat body of the fixing 
device as exemplified by Gordon in order to center the electrode to achieve the best 
energy transfer and expose a maximum amount of the electrode to the flow of gas 
within the nozzle (Fig. 5, col. 1, lines 33-38). 



Response to Arguments 

Applicant's arguments filed on 6/10/09 have been fully considered but they are 
not persuasive. 

Applicant argues that the added limitation where "the ignition electrode extends 
further into the lumen in a direction of said outlet than the flat body of the fixing device" 
is considered and addressed in the grounds of rejection to claim 9 above (using 
Schnitzler as the primary reference and Gordon as a secondary reference). 

Applicant argues that neither Gordon nor Fahn teach all of the limitations of claim 
1 . However, Gordon and Farin do teach the limitations of claim 1 as explained in the 
grounds of rejection above. Applicant argues that the portion of the clip that is flat does 
not "extend diametrically across said lumen" and that the portion only extends across 
less than half of the lumen. However, the flat body does "extend diametrically across 
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said lumen" as explained above. Note that claim 1 does not specify that the flat body 
extends diametrically across the entire lumen. Thus the claim does not preclude the 
possibility that the flat body portion has a gap in the center. Applicant further argues that 
the clip in Gordon is not a flat body and that a portion of it is flat. Note that claim 1 does 
not specify that the entire body is flat, and therefore the clip in Gordon may be broadly 
considered a flat body. Thus Farin is not necessary to teach the flat body since Gordon 
teaches the flat body. 

Applicant argues that Schnitzler does not disclose neither an inner tubule near 
the outlet of the device, nor a flat body disposed to the other side of the inner tubule. 
However, Farin teaches the limitations as explained in the grounds of rejection in 
regards to claim 1 above. Applicant argues that Schnitzler does not teach that a tip of 
the ignition electrode extends further in to the lumen that the flat body of the fixing 
device. However, the primary reference Gordon teaches this limitation as explained in 
the grounds of rejection in regards to claim 1 . Applicant argues that Schnitzler fails to 
teach the limitations of the flat body recited in claim 1 . However, the primary reference 
Gordon teaches the limitation as explained above. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BENJAMIN LEE whose telephone number is (571)270- 
1407. The examiner can normally be reached on M-F 9-5:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda Dvorak can be reached on (571)-272-4764. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Linda C Dvorak/ 

Supervisory Patent Examiner, Art 

Unit 3739 

/B. U 8/26/09 
Examiner, Art Unit 3739 



